Instructions for completion of Confidentiality Deed:
· The confidentiality deed hereunder is a legally binding document.
· In order for the document to be properly executed, please make the necessary amendments in all parts of the documentation that are [highlighted yellow].  i.e. replace [Name] with XYJ Pty Limited (the name of your Company).
· Once the amendments have been made, please print off the deed. 
· The deed must then be signed and dated by the directors of the named Company in front of a witness.
· The witness is then required to sign and date the deed.
· Once the above steps have been executed you have the following options:
In order of preference:

1. Scan the signed deed (entire document) and send it as an attachment to Christos.kyriakides@fh.com.au;
2. Fax the signed deed (entire document) to (02) 9286 9823.
3. Post the signed deed (entire document) to:
Ferrier Hodgson

GPO Box 4114

Sydney NSW 2001
· The deed will be considered if and only if a complete singed copy, by both the directors of the named Company and a witness, is returned to Ferrier Hodgson.
Confidentiality Deed
(Australian Discount Retail Group)
Australian Discount Retail Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed)
Discloser
[Name]
Recipient
Confidentiality Deed made on  

Parties
Australian Discount Retail Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) (ACN 116 849 113) (Discloser)


[Name] (ACN ) (Recipient)
Background
A.
The Discloser has agreed to provide Confidential Information to the Recipient for the Purpose and the Recipient has agreed that any Confidential Information which it receives will be received on the terms of this Deed.
This Deed provides

1. Definitions and interpretation

Schedule 1 governs the interpretation of this Deed.
2. Confidentiality

Except as permitted by this Deed, the Recipient undertakes and covenants (on its own behalf and on behalf of all of the Recipient's Permitted Persons and Representatives) with the Discloser to:
(a) hold the Confidential Information in strict confidence at all time;

(b) not disclose, or cause or permit the disclosure of, the Confidential Information, nor communicate any opinion regarding the Confidential Information, to any person, except as permitted by this Deed or with the prior written consent of the Discloser;

(c) not make use of any Confidential Information for any purpose other than the Purpose and, in particular, not make use of any Confidential Information to the competitive disadvantage of the Discloser or its Related Entities;

(d) establish and maintain effective security measures to safeguard all Confidential Information from unauthorised access, use, reproduction or disclosure; and
(e) promptly do anything reasonably required by the Discloser to prevent or restrain a breach or suspected breach of this Deed or any infringement or suspected infringement of the Discloser's rights arising out of this Deed by any person, whether by court proceedings or otherwise. 

3. Permitted Persons

3.1 Disclosure to Permitted Persons

Each Recipient may disclose the Confidential Information to:

(a) any Related Entity of the Recipient; 

(b) any director or employee of the Recipient or a Related Entity of the Recipient; and
(c) any professional advisers (including bankers and financiers) to the Recipient who have been retained to advise in relation to the Proposed Transaction,
(each a "Permitted Person"), in each case only to the extent that:

(d) the Permitted Person has a specific need for access to the Confidential Information for the Purpose; 

(e) the Permitted Person is made fully aware by the Recipient of the confidential nature of all Confidential Information prior to the Recipient providing access to the Confidential Information; and
(f) in the case of Related Entities, the Related Entity executes a separate confidentiality deed in a form substantially similar to this Deed, in favour of the Discloser.

3.2 Conduct of Permitted Persons

(a) Each Recipient must procure that each Permitted Person (whether or not still employed or engaged by the Recipient) complies with the obligations and covenants of the Recipient under this Deed as if such person were the Recipient under this Deed.
(b) If any Permitted Person fails to comply with those obligations and covenants that failure will be deemed to be a breach of this Deed by the Recipient, and the Discloser will be entitled to all remedies available to it under this Deed or at law or in equity as if the failure of the Permitted Person to comply with such obligation or covenant was a breach of that obligation or covenant by the Recipient.
4. Exceptions

4.1 Information not confidential

This Deed does not prevent the Recipient or its Related Entities from using and disclosing Confidential Information which:

(a) at the time of the first disclosure to the Recipient by the Discloser was already in the lawful possession of the Recipient or one of its Related Entities and which was not at the time of such disclosure the subject of any obligation of confidentiality;

(b) is or becomes generally available otherwise than by disclosure in breach of the terms of this Deed or any other obligation of confidence owed to the Discloser or the Related Entities;

(c) becomes available to the Recipient or a Related Entity of the Recipient from a third person legally entitled to possess the information and provide it to the Recipient or Related Entity without breaching any obligation of confidentiality in relation to such information.
4.2 Required disclosure

A Recipient may disclose Confidential Information where disclosure of such Confidential Information is required by law (including pursuant to an order, rule, regulation or policy of any Authority or any stock exchange) if:

(a) the Recipient informs the Discloser prior to disclosure (unless immediate disclosure is required by law, in which case as promptly as possible) that it has been requested to make disclosure or anticipates or has cause to anticipate that it will become subject to such disclosure obligation;

(b) the Recipient consults with the Discloser, prior to disclosure, as to the form and content of any disclosure, unless immediate disclosure is required by law, in which case such consultation will not be required; and
(c) the Recipient gives all reasonable assistance and co-operation which the Discloser considers necessary to prevent or minimise the disclosure of the Confidential Information.

5. Return or destruction of Confidential Information 

5.1 Return or destruction 

Subject to clause 5.2, promptly following a written demand from the Discloser, the Recipient must at its own expense:

(a) deliver to the Discloser, or at the option and direction of the Discloser, destroy, all documents and other materials containing Confidential Information in the possession, power or control of the Recipient (whether or not it was created by the Recipient); and

(b) delete any Confidential Information that has been entered into a computer, database or other electronic means of data or any other information storage medium by or on behalf of the Recipient (whether or not it was created by the Recipient). 
5.2 Exceptions 

Clause 5.1 will not apply to the extent that:

(a) the Confidential Information forms part of the minutes of the Board, a committee of the Board or an investment committee of the Recipient but only to the extent that any such minutes contain a level of detail consistent with the normal practices of the Recipient; 

(b) the Recipient or its advisers is required by law, the rules of any applicable professional standards, or applicable insurance policies to retain a copy of the Confidential Information; or
(c) such Confidential Information is stored electronically pursuant to an existing routine data back up exercise on servers or back up sources provided the Confidential Information is deleted from local hard drives and no attempt is made to recover it from such servers or back up sources other than required by law, the rules of any applicable professional standards, or applicable insurance policies of the Recipient or its advisers.
5.3 Certificate

As soon as the return or destruction of the documents and other materials has taken place in accordance with clauses 5.1 and 5.2, a director (or other officer satisfactory to the Discloser) of the Recipient must provide a certificate to the Discloser in a form and substance reasonably satisfactory to the Discloser verifying that:

(a) to the best of the Recipient's knowledge, all of the documents and other materials required to be returned or destroyed pursuant to this clause have been so returned or destroyed; and

(b) if any further documents or other materials required to be returned or destroyed pursuant to this clause are found they will be so returned or destroyed forthwith. 

5.4 Effect of return or destruction 

The return, destruction or deletion of the Confidential Information in accordance with clauses 5.1 and 5.2 does not release the Recipient from its obligations under this deed.
6. Status of Confidential Information

6.1 Information disclaimer
The Recipient acknowledges that, neither the Discloser, nor any of its shareholders or Related Bodies Corporate nor any of their respective officers, employees, agents or advisers (including the receivers and managers of the Group Entities and the partners and employees of the firm of the receivers and managers):

(a) has made nor makes any representation or warranty (express or implied):

(i) as to the accuracy, content, legality or completeness of the Confidential Information, including any financial information or forecasts;

(ii) that the Confidential Information comprises all the material information about the Group Entities that a person considering the Proposed Transaction would require or expect to find in order to properly evaluate the Proposed Transaction;

(iii) that the Confidential Information does not infringe the intellectual property rights or any other rights of any person; or

(iv) that the Confidential Information has been audited, verified or prepared with reasonable care;

(b) accepts any responsibility for any interpretation, opinion or conclusion that the Recipient or a Permitted Person may form as a result of examining the Confidential Information;

(c) is under any obligation to:

(i) notify the Recipient or provide any further information to the Recipient if it becomes aware of any inaccuracy, incompleteness or change in the Confidential Information; or

(ii) inform the Recipient of any matter arising or coming to the Discloser’s notice which may affect or qualify any Confidential Information which the Discloser provides to the Recipient; or

(d) is liable, and the Recipient covenants not to make any claim or commence or pursue any proceedings against any of them, for any loss of any kind (including, without limitation, damages, costs, interest, loss of profits, or special loss or damage) arising from:

(i) an error, inaccuracy, incompleteness or similar defect in the Confidential Information; or

(ii) any default, negligence or lack of care in relation to the preparation or provision of the Confidential Information,

except to the extent that liability cannot by law be excluded.

6.2 Recipient own conduct
The Recipient acknowledges that: 

(a) it is making an independent assessment of the Confidential Information and that it will:

(i) carry out, and rely solely on, its own investigation and analyses in relation to the Confidential Information; and
(ii) verify all information on which it intends to rely to its own satisfaction; 

(b) any reliance by the Recipient, or any Permitted Person, on any Confidential Information, or any use of any Confidential Information, is solely at its own risk;
(c) no representation is made that there is a reasonable basis for projections, forecasts or other forward looking statements in the Confidential Information or that such statements reflect what will or is likely to occur in the future, and the Recipient will not rely on any such projections, forecasts or forward looking information; and
(d) it will be asked in any agreement entered for any Proposed Transaction to warrant to the Discloser and/or the relevant Group Entity that it has in entering into such agreements relied on no representation, statement or conduct other than any warranties expressly contained in such an agreement.
7. Indemnity

The Recipient indemnifies the Discloser and each Related Entity (each an "Indemnified Person") on demand in respect of any Loss which the Indemnified Person suffers or incurs as a result of or in respect of any breach by the Recipient or any of its Permitted Persons of this Deed or any infringement by the Recipient of the rights of the Indemnified Person in respect of the Confidential Information.
8. Privacy 

8.1 Compliance with privacy laws
If the Confidential Information includes any information or an opinion about an individual whose identity is reasonably ascertainable from that information, the Recipient must:

(a) comply with all applicable privacy laws or data protection laws as may be in force from time to time which regulate the collection, recording, storage, use and disclosure of personal information, as if it were subject to those laws; and 

(b) co-operate with the Discloser to promptly resolve any complaint or investigation under, or relating to, any of the privacy laws or data protection laws referred to in paragraph (a) above.  

8.2 Survival 

This clause 8 survives termination or expiry of this document.

9. Rights and remedies
9.1 Remedies

(a) Any right that the Discloser may have under this Deed is in addition to, and does not replace or limit, any other right that the Discloser may have in equity in respect of the Confidential Information. 

(b) The Recipient acknowledges and agrees that any unauthorised use or disclosure of the Confidential Information or any part of it in breach of this Deed and any other breach of the terms of this Deed may cause irreparable harm to the Discloser and that damages may be inadequate compensation for breach of this Deed.  Consequently, the Discloser has the right, in addition to any other remedies available at law or in equity, to seek injunctive relief against the Recipient and any of its Representatives in respect of any breach, including deemed breach or threatened breach, of this Deed by the Recipient or any of its Representatives.

9.2 Enforcement

The Discloser enters into this Deed both on its own behalf and on behalf of each of its Related Entities and this Deed may be enforced by the Discloser and each of its Related Entities notwithstanding that a Related Entity is not a party to this Deed.
10. Term

10.1 Termination
The obligations of the Recipient under this Deed will terminate upon the earliest to occur of:

(a) completion of the Proposed Transaction; and
(b) the date 2 years from the date of this Deed.
10.2 Survival

This clause 10 survives termination or expiry of this document.

11. Transaction Process

11.1 Recipient restrictions
(a) The Recipient must not, without the prior written consent of the Discloser or in accordance with the terms of this deed:

(i) contact any of the following persons to discuss the Proposed Transaction:

A. a client, supplier or other contractor of the Discloser or any of its Related Entities;

B. a person who is a participant in any joint venture, partnership or similar arrangement with the Discloser or any of its Related Entities;
C. a lessor or licensor (including any sub-lessor or sub-licensor) of any property to the Discloser; or

D. any Authority;

(ii) contact any officer or employee of the Discloser or any of its Related Entities to discuss:

A. the Confidential Information;

B. the business, the operations or affairs of the Discloser or any of its Related Entities (other than in the ordinary course of business and unconnected with the Proposed Transaction); or

C. the Proposed Transaction,

(other than those officers or employees nominated in writing by the Discloser and then only for the Purpose and in accordance with this deed);

(iii) directly or indirectly approach any officer or employee of the Discloser or any of its Related Entities for the purpose or with the intent of recruiting that person for employment by the Recipient, or by a Related Entity or associate of the Recipient; or

(iv) contact any other potential purchaser or any adviser of a potential purchaser in connection with any transaction which relates directly or indirectly to the Proposed Transaction.

(b) Clause 11.1(a): 

(i) does not apply where a person responds to a bona fide advertisement published by the Recipient which is addressed to a wide audience of potential applicants and which has not been placed for the purpose or with the intent of attracting the operation of this clause 11.1(b)(i); and

(ii) does not apply to the Recipient after [2] years from the date of this Deed.

11.2 Discloser discretions

In relation to the process for implementing the Proposed Transaction (including due diligence, the submission of offers, selection of preferred bidders and the negotiation of definitive contractual documentation) (Process), the Recipient acknowledges that the Discloser and/or its advisers may, at their discretion and at any time:

(a) alter the timetable for, or terminate, the Process;

(b) invite other potential purchasers to participate in the Process;

(c) discuss the Process or the Proposed Transaction with any potential purchaser;

(d) provide additional information to or request additional information from any or all potential purchasers participating in the Process;

(e) restrict a potential purchaser’s access to confidential information, members of the Discloser’s management team or Group Entity sites;

(f) deal with different potential purchasers on different bases;

(g) reject any offer made by a potential purchaser, including any offer at a higher price than another offer or accept any offer by any potential purchaser at a price or on terms that may not be perceived to be the most attractive to the Discloser;

(h) require any potential purchaser to withdraw from the process at any time without explanation;

(i) enter into exclusive discussions with any of the potential purchasers at any time; or

(j) alter, vary or terminate the Process in any other way.
12. Miscellaneous

12.1 Governing law

(a) This Deed is governed by and must be construed according to the law applying in New South Wales.
(b) Each party irrevocably:

(i) submits to the non‑exclusive jurisdiction of the courts of New South Wales, and the courts competent to determine appeals from those courts, with respect to any proceedings which may be brought at any time relating to this Deed; and

(ii) waives any objection it may now or in the future have to the venue of any proceedings, and any claim it may now or in the future have that any proceedings have been brought in an inconvenient forum, if that venue falls within clause 12.1(b)(i).

12.2 Expenses

Except as otherwise provided in this Deed, each party must pay its own costs and expenses in connection with negotiating, preparing, executing and performing this Deed and considering the Proposed Transaction.

12.3 Indemnities

(a) Each indemnity in this Deed is a continuing obligation, separate and independent from the other obligations of the parties, and survives termination, completion or expiration of this Deed.

(b) It is not necessary for a party to incur expense or to make any payment before enforcing a right of indemnity conferred by this Deed.
12.4 Severance

If any provision or part of a provision of this Deed is held or found to be void, invalid or otherwise unenforceable (whether in respect of a particular Party or generally), it will be deemed to be severed to the extent that it is void or to the extent of voidability, invalidity or unenforceability, but the remainder of that provision will remain in full force and effect.
12.5 Consents or approvals

If the doing of any act, matter or thing under this Deed is dependent on the consent or approval of a party or is within the discretion of a party such consent or approval may be given or such discretion may be exercised conditionally or unconditionally or withheld by the party in its absolute discretion.

Executed as a deed

	Signed sealed and delivered for and on behalf of Australian Discount Retail Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) by one of its receivers and managers, in the presence of:


	
	
	

	
	
	
	Signature of Receiver and Manager

	
	
	
	

	Signature of Witness
	
	
	Name of Receiver and Manager in full

	Name of Witness in full
	
	
	


	Executed by [Name] in accordance with section 127 of the Corporations Act:


	
	
	

	
	
	
	

	Signature of Secretary/other Director
	
	
	Signature of Director or Sole Director and Secretary

	Name of Secretary/other Director in full
	
	
	Name of Director or Sole Director and Secretary in full


Schedule 1
Definitions and Interpretation

13. Definitions

In this Deed:

Authority includes any administrative, fiscal, governmental, semi-governmental, judicial, quasi-judicial authority or body or agency, department, commission, tribunal, or stock exchange.

Board means, in respect of the Recipient, the committee or governance structure of the Recipient equivalent to a board of directors of a company.
Confidential Information means:

(a) all information made available at any time (whether in written or electronic form or orally) by the Discloser or its Representatives to the Recipient or its Permitted Persons that relates to the Proposed Transaction;

(b) notes, summaries, compilations, conclusions, calculations, computer records (including data, copies, models, reproductions and recordings) or other material in whatever form made or derived in whole or in part by the Recipient or its Permitted Persons from, or from inspection or evaluation of, any information of the type referred to in paragraph (a);

(c) the nature of the Proposed Transaction and the existence and contents of any meetings, discussions, negotiations or agreements between the parties and their respective advisers in relation to the Proposed Transaction; 

(d) the fact of or reasons for any termination of discussions or negotiations between the parties and their respective advisers; and

(e) the existence and contents of this Deed.

Group Entities means the Discloser, Australian Discount Retail (Finance) Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 117 268 532, Australian Discount Retail (Trading) Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 117 238 945, Youngdown Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 003 393 548, Sungate Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 010 497 551, Crazy Clark's Retail Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 092 197 914 and Australian Discount Retail (Logistics) Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 103 305 700, LookSharp Concepts Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 003 116 621, GSCO Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 117 640 301, ITCO Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 117 640 338, DPCO Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 117 640 310, Angzol Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 109 316 350, Armmate Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 104 711 891, Arnnete Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 104 727 924, Blue Spike Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 092 192 204, Bluebend Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 098 726 526, Bluepeer Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 098 726 553, Caloundra Retail Co Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 108 773 208, Cashbound Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 095 230 407, Cashbuild Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 095 241 875, Fire Right Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 095 587 389, Freshfame Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 102 337 164, General Variety Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 097 076 447, Group Variety Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 097 076 401, Imagewatch Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 102 323 786, Mallwalk Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 102 324 569, Moneycure Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 098 727 596, O'Neills Property Company Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 095 230 416, Queensland Discounters Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 097 076 410, Shopping Variety Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 097 076 367, State Group Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 097 076 385, Crazy Clark's - Ipswich Pty. Ltd. (Receivers and Managers Appointed) (Administrators Appointed) ACN 050 403 695, Crazy Clark's Nth. Qld. Pty. Ltd. (Receivers and Managers Appointed) (Administrators Appointed) ACN 058 407 471, Crazy Clark's - Warwick Pty. Ltd. (Receivers and Managers Appointed) (Administrators Appointed) ACN 073 395 838, Crazy Clark's (Dalby) Pty. Ltd. (Receivers and Managers Appointed) (Administrators Appointed) ACN 074 910 946, Garden Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 071 458 930, Goralin Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 087 268 719, Makro Toowoomba Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 107 491 618, Makro Cannon Park Pty Ltd (Receivers and Managers Appointed) (Administrators Appointed) ACN 105 140 752. 
Loss means any claim, action, damage, judgment, loss, cost, charge, expense, outgoing or payment whether arising in relation to tort (including negligence), contract or statute or otherwise.
Permitted Person has the meaning given in clause 3.1.

Proposed Transaction means a transaction pursuant to which the Recipient or its Related Entities acquires all or some of the assets of one or more Group Entities.
Purpose means conducting an assessment of whether and on what terms the Recipient will pursue the Proposed Transaction.

Related Entity of a party means another entity which is:

(a)
related to the first entity within the meaning of section 50 of the Corporations Act;

(b)
is in any consolidated entity (as defined in section 9 of the Corporations Act) which 
contains the first entity; and
(c)
any trust of which an entity described in (a) or (b) above is trustee.
Representative in relation to a party means a Related Entity of that party or an adviser, agent, contractor, director, employee, executive officer, principal, partner or secretary of that party or of a Related Entity of that party.

14. Interpretation

In this Deed:

(a) "person" includes an individual, the estate of an individual, a corporation, an authority, an association or a joint venture (whether incorporated or unincorporated), a partnership and a trust;

(b) a reference to a statute includes its delegated legislation and a reference to a statute or delegated legislation or a provision of either includes consolidations, amendments, re‑enactments and replacements;

(c) a word importing the singular includes the plural (and vice versa);

(d) a reference to a party, clause or schedule is a reference to a party, clause or schedule to or of this Deed, and a reference to this Deed includes all schedules to it;

(e) if a word or phrase is given a defined meaning, any other part of speech or grammatical form of that word or phrase has a corresponding meaning;

(f) "includes" in any form is not a word of limitation; and

(g) a reference to a document includes a reference to all electronic, magnetic, photographic and other mediums by which information may be stored or reproduced.
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