


Unless otherwise indicated, defined terms in the Statement of Claim dated 9 July 2010

(the Statement of Claim) have the same meaning where used below.

The headings listed in this defence are taken from the Statement of Claim and are for
convenience only. They do not form part of this pleading.

To the allegations in the Statement of Claim, Bendigo and Adelaide Bank (BEN), the
fourth defendant listed at item 4065 in Schedule 8 of the Further Amended Originating
Process, says:

T BEN admits the allegations in paragraph 1.

2: BEN admits the allegations in paragraph 2.

3. BEN admits the allegations in paragraph 3.

4, BEN admits the allegations in paragraph 4.

5. BEN admits the allegations in paragraph 5.

6. BEN admits the allegations in paragraph 6.

7. BEN admits the allegations in paragraph 7.

8. BEN admits the allegations in paragraph 8.

9. BEN does not admit the allegations in paragraph 9.
10. BEN admits the allegations in paragraph 10.

11. BEN admits the allegations in paragraph 11.

THE OLIVE PROPERTIES

12. BEN admits the allegations in paragraph 12.

13. BEN admits the allegations in paragraph 13.

14.  BEN admits the allegations in paragraph 14.

HEAD LEASES

15. BEN admits the allegations in paragraph 15.

16. BEN does not admit the allegations in paragraph 16.
17.  BEN does not admit the allegations in paragraph 17.
18.  BEN does not admit the allegations in paragraph 18.
19. BEN does not admit the allegations in paragraph 19.

20.  BEN does not admit the allegations in paragraph 20.
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OLIVE SCHEMES

21.  BEN admits the allegations in paragraph 21.
22.  BEN admits the allegations in paragraph 22.
23, BEN admits the allegations in paragraph 23.
24.  BEN admits the allegations in paragraph 24.
25.  BEN admits the allegations in paragraph 25.
26. BEN admits the allegations in paragraph 26.
SUB-LEASES

27.  Subject to the details of the Particulars to be provided by the plaintiffs, BEN admits
the allegations in paragraph 27.

28. With respect to paragraph 28, BEN says that:
(a) sub-clause 3.1 of the Sublease for the 2005 Organic Scheme states:

"The rent payable by the Grower to the Lessor in respect of the
Grovelot is:

(a) in respect of the period from and including 30 June 2005, the
amount specified in ltem 6.1 of Schedule 1; and

(b) in respect of the Financial Year commencing on 1 July 2005
and each subsequent Financial Year during the Term, the
amount specified in Item 6.2 of Schedule 1."

(b) Items 6.1 and 6.2 of Schedule 1 to the Sublease for the 2005 Organic
Scheme state:

Period Annual Rent

6.1 From the Commencement Nil
Date to 30 June 2005

6.2 | Each Financial Year from 1 | 10% of the Net Proceeds of
July 2005 to the Termination | Sale (if any) for Olive
Date Produce harvested during

that Financial Year

(c) the annual rent payable by Growers under each of the Subleases is
expressed in materially identical terms and in no case equates to the

percentages set out in the table at paragraph 28(a);
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(d) clause 5.4 to the Sublease for the 2005 Organic Scheme states:

"(a)

(b)

(c)

The Grower must pay annually such insurance premiums as
are applicable to the Olive Trees, the Olive Grove
Infrastructure and the Olive Produce on the Grovelot in
accordance with Clause 12.

If, for any reason, the Responsible Entity pays the premium
on behalf of the Grower, the Grower must reimburse the
Responsible Entity for the full amount of such premium, GST

and any stamp duty payable in respect of such premium.

The Grower must pay to the Responsible Entity such
reasonable interest and administration expenses not
exceeding TWELVE PER CENTUM (12%) of the premium
as the Responsible Entity may demand, accrued from the
date that the premium should have been paid by the Grower
and an annual administration fee not exceeding TEN
DOLLARS ($10.00).

In the event that any Grower fails to pay any premium or to
reimburse the Responsible Entity for any premiums paid,
with interest, then the Responsible Entity is authorised by
the Grower to deduct any amounts outstanding from any
income or other amounts to be paid to Growers pursuant to
this Deed or the Constitution.”

(e) BEN otherwise denies the allegations in paragraph 28.

CIRCUMSTANCES OF GSMAL

External Administration

29.

30.

31.

32.

33.

34.

35.

BEN admits the allegations in paragraph 29.

BEN does not admit the allegations in paragraph 30.

BEN admits the allegations in paragraph 31.

BEN does not admit the allegations in paragraph 32.

BEN admits the allegations in paragraph 33.

BEN does not admit the allegations in paragraph 34.

BEN does not admit the allegations in paragraph 35.
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36.

BEN does not admit the allegations in paragraph 36.

Replacement of Responsible Entity & Winding up of Olive Schemes

37.

38.

39.

40.

41.

42.

43.

L4,

45.

BEN admits the allegations in paragraph 37.
BEN admits the allegations in paragraph 38.
BEN does not admit the allegations in paragraph 39.
BEN does not admit the allegations in paragraph 40.
BEN does not admit the allegations in paragraph 41.
BEN does not admit the allegations in paragraph 42.
BEN admits the allegations in paragraph 43.
BEN does not admit the allegations in paragraph 44.

BEN does not admit the allegations in paragraph 45.

GSMAL DEFAULT UNDER HEAD LEASES

Failure to perform Maintenance Requirements

46.

47.

BEN does not admit the allegations in paragraph 46.

BEN does not admit the allegations in paragraph 47.

Incurred Maintenance Expenditure

48.

49.

With respect to paragraph 48, BEN says that:

(a) to the extent it was incurred, the Liquidator Maintenance Expenditure was
incurred by the Liquidators in their capacity as liquidators and/or
administrators of GSMAL,;

(b) the Incurred Expenditure was made in complete discharge of the

Maintenance Requirements;

(c) the Liquidators' right to recoup their reasonable costs and expenses
referable to the operation, preservation or realisation of the applicable Olive

Properties is in accordance with Order 6 of the 27 May Orders;
(d) BEN otherwise denies the allegations in paragraph 48.
With respect to paragraph 49, BEN says that:

(a) to the extent it was incurred, the Receiver Expenditure was incurred by the
Receivers and Managers in their capacity as receivers and managers of
GSMAL;
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(b)

(¢

(d)

the Incurred Expenditure was made in complete discharge of the

Maintenance Requirements.

the Receivers and Managers' right to recoup their costs, expenses and
remuneration referable to the preservation and realisation of the applicable
Olive Properties is in accordance with Order 6 of the 27 May Orders;

BEN otherwise denies the allegations in paragraph 49.

Required Maintenance Expenditure

50.  BEN does not admit the allegations in paragraph 50.

51. With respect to paragraph 51, BEN says that:

(a)

(b)

the Incurred Expenditure, to the extent that it was incurred, was incurred by
the Liquidators and/or the Receivers and Managers in their capacities as
officers and agents of GSMAL;

BEN otherwise does not admit the allegations in paragraph 51.

D2 BEN does not admit the allegations in paragraph 52.

53. BEN does not admit the allegations in paragraph 53.

GSMAL in default of Head Leases

54.  With respect to paragraph 54, BEN says that:

(a) BEN does not admit the failures pleaded in paragraphs 46 and 47;

(b) alternatively, any failure pleaded in paragraph 47 was remedied by the
Receivers and Mangers and/or the Liquidators on behalf of GSMAL;

(c) to the extent that it can be proven, the Incurred Expenditure was incurred
by the Liquidators and/or the Receivers and Managers on behalf of
GSMAL;

(d) there has been no failure of GSMAL to pay the Incurred Expenditure;

(e) alternatively, any failure of GSMAL to pay the Incurred Expenditure is not a
default under the Head Leases;

(f) BEN otherwise denies the allegations in paragraph 54.

DEFAULT NOTICES

Default Notices under certain Head Leases

55.  BEN does not admit the allegations in paragraph 55.
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56. BEN admits the allegations in paragraph 56.
57. BEN admits the allegations in paragraph 57.
58. BEN denies the allegations in paragraph 58 and says further:
(a) BEN does not admit the failures pleaded in paragraphs 46 and 47;

(b) alternatively, any failure pleaded in paragraph 47 was remedied by the
Receivers and Mangers and/or the Liquidators as officers and agents of
GSMAL.

59. BEN denies the allegations in paragraph 59 and says further:
(a) BEN does not admit the failures pleaded in paragraphs 46 and 47;

(b) alternatively, any failure pleaded in paragraph 47 was remedied by the
Receivers and Mangers and/or the Liquidators as officers and agents of
GSMAL;

(c) any breach of the Maintenance Requirements that did occur was not a
continuing breach.

60. BEN does not admit the allegations in paragraph 60.
Defaults under the Waterville Lease

61.  BEN does not admit the allegations in paragraph 61.
62. BEN admits the allegations in paragraph 62.

63. BEN denies the allegations in paragraph 63 and repeats paragraph 58 of this
defence.

64. BEN denies the allegations in paragraph 64 and repeats paragraph 59 of this
defence.

65.  BEN does not admit the allegations in paragraph 65.
Further default notices

66.  BEN does not admit the allegations in paragraph 66.
INABILITY TO REMEDY DEFAULT UNDER HEAD LEASES
Financial Circumstances of GSMAL

67.  Subject to the details of the Particulars to be provided by the plaintiffs, BEN admits
the allegations in paragraph 67.
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68.  Save to admit that scheme property as defined in section 9 of the Corporations Act
2001 was held on trust in the manner alleged, BEN does not admit the allegations
in paragraph 68. '

69. BEN does not admit the allegations in paragraph 69.
70.  BEN does not admit the allegations in paragraph 70.
71.  BEN does not admit the allegations in paragraph 71.
72.  BEN does not admit the allegations in paragraph 72.
73.  BEN does not admit the allegations in paragraph 73.
74, BEN does not admit the allegations in paragraph 74.
75. BEN does not admit the allegations in paragraph 75.
Grower inability or unwillingness to cure GSMAL defaults
76.  BEN does not admit the allegations in paragraph 76.
Tt BEN does not admit the allegations in paragraph 77.
GSMAL inability to meet Maintenance Requirements

78.  BEN does not admit the allegations in paragraph 78.
79.  BEN denies the allegations in paragraph 79 and says further:

(a) as sublessees under the Subleases, the Growers were creditors of
GSMAL;

PARTICULARS
(i) Clause 27 of the Subleases states:

"Except for the payment of rent and insurance premiums, the
Responsible Entity [GSMAL] agrees to duly and punctually observe
and perform all and every one of the covenants, duties and
obligations contained in the [Sublease] to be observed and
performed by the Grower, and without prejudice to the foregoing,
the Responsible Entity agrees to indemnify and keep indemnified
the Grower against and in respect of all consequences of any failure
by it to observe and perform any of the said covenants, duties and
obligations.”
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(b)

(c)

9

(ii) The obligations that GSMAL agreed to perform and to indemnify the
Growers in respect of include obligations equivalent to the
Maintenance Requirements; see clauses 5 and 6 of the Subleases.

each of the Olive Schemes was viable and could have been operated
profitably to its conclusion;

as responsible entity of the Olive Schemes, GSMAL is required to act in the
best interests of Growers and, if there is a conflict between the Growers'

interests and its own interests, give priority to the Growers' interests.
PARTICULARS

Section 601FC(1)(c) Corporations Act 2001

Relief against Forfeiture

80.

81.

82.

83.

84.

85.

86.

BEN does not admit the allegations in paragraph 80.

BEN does not admit the allegations in paragraph 81.

BEN does not admit the allegations in paragraph 82.

BEN does not admit the allegations in paragraph 83.

BEN does not admit the allegations in paragraph 84.

BEN does not admit the allegations in paragraph 85.

BEN does not admit the allegations in paragraph 86.

TERMINATION OF HEAD LEASES

87.

88.

BEN denies the allegations in paragraph 87 and says further:

(a)
(b)

(c)

BEN repeats paragraphs 54, 58, 59, 63 and 64 of this defence;

since the 27 May Orders were made, GSOC and GSOH are only able to
terminate each respective Head Lease in accordance with the terms of
those orders;

paragraph 87 is embarrassing and should be struck out.

BEN denies the allegations in paragraph 88 and says further:

(a)
(b)

BEN repeats paragraph 87 of this defence;

for reasons including those set out in paragraph 89 of this defence, the

Owners are not entitled to purport to terminate any interest that the
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89.

(c)

(d)

10

Growers may have in the Olive Produce (as defined in the Head Leases) by
termination of the Head Leases;

for reasons including those set out in paragraph 89 of this defence, it would
be inequitable and unconscionable for the Owners to rely on any right of
termination under the Head Leases to destroy the proprietory interests of
Growers in circumstances where the Growers are not in default under the

relevant Subleases;

further, for reasons including those set out in paragraph 89 of this defence,
unless and until the Head Leases are terminated, the Growers have
valuable rights in respect of the Olive Produce (as defined in the Head
Leases) and the Olive Schemes which could be sold for valuable
consideration along with any rights of the Owners and GSMAL.

BEN denies the allegations in paragraph 89 and says further:

(a)

(b)

by clause 6.4 of each Head Lease, the Owners have agreed and
acknowledged that the Olive Produce (as defined in the Head Leases) is
and will remain the property of GSMAL or where applicable, the property of
a Grower, in accordance with the terms of a Sublease and may be sold or
otherwise dealt with by GSMAL or those Growers;

the Owners gave this acknowledgment in circumstances where both the
Owners and GSMAL were part of the Great Southern group of companies
which was actively marketing the Olive Schemes to Growers and for the

purpose of attracting investment by Growers in the Olive Schemes;

clause 6.4 of the Head Leases operates to vest property in the Olive
Produce (as defined in the Head Leases) in the Growers where there has
been no default under the relevant Sublease, notwithstanding the position
under the relevant Head Lease.

CLAIMS OF GSOC, GSOH AND GSOP AGAINST NET PROCEEDS

90.

g1.

92,

93.

BEN does not admit the allegations in paragraph 90.

Save that BEN does not admit that there was Unleased Property, BEN admits the

allegations in paragraph 91.

BEN denies the allegations in paragraph 92 and repeats paragraphs 87 to 89 of

this defence.

BEN does not admit the allegations in paragraph 93.
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CLAIMS OF GSMAL AGAINST NET PROCEEDS

94.

95.

96.

a7.

98.

With respect to paragraph 94, BEN says that:

(a)

(b)

GSMAL's interest in each Olive Property is also subject to the Subleases

entered into with Growers in respect of that Olive Property;

BEN otherwise admits the allegations in paragraph 94.

BEN denies that the obligations pleaded in paragraph 28 accurately reflect the

terms of the Subleases but otherwise admits the allegations in paragraph 95.

BEN admits the allegations in paragraph 96.

BEN denies that the obligations in paragraph 28 accurately reflect the terms of the

Subleases but otherwise admits the allegations in paragraph 97.

BEN denies the allegations in paragraph 98 and says further:

(a)

the Head Leases are scheme property as defined in section 9 of the
Corporations Act 2001, are held by GSMAL on trust for the Growers
pursuant to section 601FC(2) of that Act and that any distribution from the
Fund on account of the value of the Head Leases should be paid to the

Growers;

the appropriate manner of attributing value as between the various
Claimants (as defined in the 27 May Orders), including the correct standard
to be applied in respect of any discount for net present value, is a matter for

expert evidence and a question of law.

PRAYER FOR RELIEF

99.

In the premises, BEN:

(@)

(b)

denies that GSOC, GSOH and GSOP are entitled to the relief claimed in
paragraph A and paragraph B(1) of the Prayer for Relief;

says that the Liquidators, as trustee of the Fund, should pay to each
Claimant, as defined in the 27 May Orders, such amount of the Fund as is
determined to be attributable to that Claimant.

S — —

Allens Arthur Robinson
Solicitors for Bendigo and Adelaide Bank
Limited
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