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LAWYERS
8 April 2010

Our Ref: MAB:MOC:0200568

Acting Master Chapman

Supreme Court of Western Australia
Stirling Gardens

Barrack Street

PERTH WA 6000

By email: ann.brown@justice.wa.gov.au
Dear Sir/Madam
CLR 35 of 2010

We act for Save My Trees (SMT), a representative body of Growers participating in the managed investment
schemes referred to in the Interlocutory Process for Relief (Application) filed on 7 April 2010. SMT is referred
to as such in Schedule 6 of the Application, the proposed letter to Growers.

We received details of this morning’s application via email at 8:47pm Melbourne time last night, notwithstanding
that we had put the Liquidators on notice that we were an interested party in the proceedings and wished to be
afforded a reasonable amount of notice of any action taken by the Liquidators that could be prejudicial to
Growers’ rights. As we have not had time to arrange counsel, we request that the Court consider the contents of
this letter before making the orders sought today.

With this in mind, we note the following:

1 In our view it is critical that the Court take into account the interest of the growers (i.e. beneficiaries)
before making any determination in respect of the interlocutory process brought by the Liquidators. In
our view is consistent with the principles set out in Macedonian Orthodox Community Church St Petka
Incorporated v His Eminence Petar The Diocesan Bishop of The Macedonian Orthodox Diocese of
Australia and New Zealand (2008) 249 ALR 250.

2 Prior to the applications to the Victorian Supreme Court made by the Receivers of Great Southern
Managers Australia Limited, the Receivers appointed Mr. Burns as ‘Contradictor’ and agreed to pay Mr.
Burns reasonable legal costs and expenses of an incidental to the proceedings on an indemnity basis
as an expense of the Receivership.

We request that the court amends the proposed minutes of order to effect that:

1 Rob Burns, in his capacity of Chairman of SMT, is granted leave to be heard in the Application under
rule 2.13 of the Supreme Court (Corporations) (WA) Rules 2004.
2 The plaintiff must, within 5 business days, enter into a costs agreement with Mr. Burns requiring

payment of reasonable legal costs and expenses of an incidental to the proceedings on an indemnity
basis on 30 day terms.

3 The proposed letter to Growers in Schedule 6 of the Application be amended by deleting the 3rd last
paragraph and replacing it with:
“You may also wish to visit the website of Save My Trees, which is a representative body of
Growers that have invested in the Great Southern schemes. http://www.savemytrees.com.au”

We have notified Mr. James Healy of Middletons by telephone this morning that our client does not wish to be
overwhelmed with enquiries from Growers as a result of the proposed letter in Schedule 6, nor does he wish
these enquiries to be directed to the business of BCP Group Services Pty Ltd (a company of which Mr. Burns is
a director in another capacity).
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If the court is not willing to make the above such directions, we request that the matter be relisted to next week
so that our client can be heard on these issues.

Please contact Mark Bland on 03 8681 4415 should you have any questions.

Yours sincerely

%

Mark Bland

Director

Direct Tel: 03 8681 4415

Email: mark.bland@clarendonlawyers.com.au

cc: Mr. James Healy
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15 April 2010

Our Ref: MAB:KFD:1000171

James Healy
Middletons Lawyers
Level 2

6 Kings Park Road
West Perth WA 6005

Dear James

GS Olive proceedings — Confidential documents
Supreme Court Proceeding No. COR 35 of 2010

We refer to confidential documents in the above proceeding and the email from Skye Miller of your
office on 14 April 2010 which stated:

“the liquidators wish to constrain the number of parties who can access them and are not
willing to provide them to the growers. However the liquidators are willing to reconsider their
position if you can put forth substantive grounds upon which you believe that growers should
access these documents.”

We have requested that the Liquidators agree to appoint Mr. Rob Burns, in his capacity as Chairman
of Save My Trees, a representative party to represent the interest of Growers. Mr. Burns is pursuing
this request directly with Mr. Jones.

In the alternative and in the meantime, we request that you grant Mr. Capicchiano access to the
documents as a party to the proceedings and also Mr. Burns as his agent and adviser and Mr. Teale
as his adviser.

Mr. Capicchiano is the very same person as that listed on our Interlocutory Process dated 12 April
2010.

We note that while the materials your client has filed and served represent the interests of the second
and third plaintiffs (which are the Great Southern land owning company) there appears to be no
attempt to represent the interests of the responsible entity which owes its duty to act in the best
interests of Growers.

We refer you in this regard to the following description of a legal principle made by Brooking J in
Young and Ors v Murphy and Anor; Swinbank and Anor v Murphy and Anor [1996] 1 VR 279 based on
a long line of authorities cited by his honour:

“But, while the trustee in general sufficiently represents the beneficiaries' interests for the
purposes of proceedings to redress a breach of trust, they should be made parties if their
interests may not be properly represented by the trustee. If it can be said that for any reason
the trustee should not be regarded as a party who will properly represent the interests of all
beneficiaries, then he should not be regarded as able to sue without joining any beneficiary.”

While your clients have joined the Growers as fourth defendants, by denying the Growers the
confidential exhibits, your clients are preventing the Growers’ interests from being represented.

We strong consider that granting access to one Grower (Mr. Capicchiano) would facilitate the
representation of Growers’ interests while mitigating the risk of breach of confidence.

On our understanding, this would not be dissimilar to the arrangement your client has agreed to in
relation to Bendigo & Adelaide Bank which, in contrast to Mr Capicchiano, is merely an interested
party. Accordingly we consider it would be unreasonable to refuse this request.

Page 1

PRO006_1000171_018.doc



In light of the timeframes that the Liquidators have set in this matter, we request an urgent response
and at least by 3pm WST time today.

Yours sincerely

L

Mark Bland
Director

Enc

Direct Tel: 03 8681 4415
Email: mark.bland@clarendonlawyers.com.au
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16 April 2010

Qur Ref: MAB:CJA:1000171
Your Ref:

James Healy
Middletons Lawyers
Level 2

6 Kings Park Road
West Perth WA 6005

Dear James

GS Olive proceedings
Supreme Court Proceeding No. COR 35 of 2010

We refer to our [etter to you of yesterday sent by email at 10.02am EST which requested your urgent
response by 3pm WST that day.

We also refer to the orders made in this proceeding on 8 April 2010 (Orders).
As at the time of writing this letter, we have not received any response from you to our letter.

Paragraph 6 of the Orders requires that our clients file any affidavits or submissions in support of any
objection by Friday, 23 April 2010, less than 7 days from the time you will receive this letter. Without
Mr Capicchiano and his advisers having access to the confidential affidavits, we are unable to seek
meaningful instructions from him as to what his objections to your clients’ application may be.

Additionally, in order for Mr Capicchiano to provide us with appropriate instructions, he requests that
you provide him, and his advisers, with the documents that show that the liquidators engaged in a
robust sale process such as property and scheme valuations, expert opinions, financial analyses and
projections, assessments of growers’ interests and comparisons with other sale proposals. Mr
Capicchiano is willing to treat such information as confidential and to give any reasonable
undertakings to that effect required by your client.

We are expecting notification on Monday morning as to a time at which our interlocutory process of 12
April 2010 is to be heard. In the absence of your clients’ prompt and satisfactory response to the
above requests, we propose to amend cur application to include a request that the Court make orders
granting Mr Capicchiano and his advisers access to the confidential affidavits and the
abovementioned additional documents.

We look forward to your timely response.

Yours sincerely

o

Mark Bland
Director

Enc

Direct Tel: 03 8681 4415
Email: mark.bland@clarendonlawyers.com.au
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Melbourne | Perth | Sydney

19 April 2010 Our reference
P NCC.JMH.20090355
By Email: mark.bland@clarendonlawyers.com.au Your reference

MAB:KFD:100171

Mr M Bland

Director

Clarendon Lawyers
Level 17

Rialto North Tower

525 Collins Street
MELBOURNE VIC 3000

Dear Mark

In the matter of Great Southern Managers Limited (In liquidation)
COR 35 of 2010

We refer to your letters dated 15 April 2010 and 16 April 2010 requesting that access to
confidential documents filed in the above proceedings be provided Mr Capicchiano as a party to
the proceedings and to Mr Burns and Mr Teale as his advisers.

Our client will agree to provide the confidential documents that have been filed in this matter to
Mr Capicchiano as a party to these proceedings subject to Mr Capicchiano agreeing to the
confidentiality regime in place in these proceedings and signing the relevant undertaking. A
copy of that confidentiality undertaking is enclosed for Mr Capicchiano’s review.

However, our clients do not agree to providing copies of those documents filed in the above
proceedings to Mr Burns or Mr Teale, who:

(@) have not filed a notice of appearance in these proceedings; and
(b) are not listed as growers in schedule 8 to the plaintiff's application dated 7 April 2010,

until our clients have been provided with an adequate explanation as to what interest Mr Burns
and Mr Teale have in these proceedings, on who'’s behalf they act as agents and advisers (and
in what capacity), what authority they have from any person that they allege to represent and
why they would have standing to appear in these proceedings.

We further take issue with your comment, “this would not be dissimilar to the arrangement your
client has agreed to in relation to the Bendigo and Adelaide Bank’, who you have recognised is
merely an interested party who has not filed a notice of appearance and remind you that you

Level 2
6 Kings Park Road

West Perth WA 6005 Contact
PO Box 1175 Australia James Healy Natalie Collins
West Perth WA 6872 telephone: +61 8 8216 0900 telephone: +61 8 8216 0826 telephone: +61 8 8216 0906

www.middietons.com facsimile: +61 8 9216 0901 james.healy@middletons.com natalie.collins@middletons.com

Middletons (Perth) Pty Ltd is an incorporated legal practice in Westemn Australia trading as Middietons.



have undertaken to keep the Information confidential, and in discussing such matters with the
Bendigo and Adelaide Bank Limited and its legal representatives, you may be in breach of that
undertaking.

Yours sincerely
Middletons

J s Healy

ncollins
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19 April 2010 Our Ref: MABMJF:1000171

James Healy

Middletons

Level 25, Rialto South Tower
525 Collins Street
MELBOURNE VIC 3000

Dear Mr Healy

GS Olive proceedings
Supreme Court Proceeding No. COR 35 of 2010

As at the time of writing, we act for 119 growers in relation to this proceeding. This number is increasing on a
daily basis. These clients are supported by the Save My Trees group which comprises cver 7000 members, of
whom over 500 are olive growers

On 12 April 2010 we filed and served a notice of appearance in respect of GP Levvey Pty Ltd and Mr Phillip
Capicchiano. We wili be filing and serving notices of appearance in respect of additional growers in due course.

Access to confidential information

All of the growers for whom we act have appointed Mr Rob Burns as their agent in this proceeding. Accordingly
it is essential that Mr Burns be given access to the confidential information so that he can properly instruct us.
Enclosed is a letter from Mr Cappicchiano confirming his appointment of Mr Burns. We trust this is sufficient
and look forward to your clients agreeing to release the information to Mr Burns. If they continue to refuse
access, our clients will have no alternative but to seek an adjournment of the 29 April hearing date until the
information is provided and Mr Burns has had a reasonable opportunity to consider it and give us his
instructions.

Our clients’ concerns

Our clients are concerned about three matters concerning your clients’ application — whether the sale process
has been conducted with appropriate rigour, the procedure they propose to adopt to pass to the purchasers
clear title to the olive assets by destroying growers’ rights, and your dlients’ conflicts of interest.

Sale process

We have reviewed the material filed on behalf of your clients and they do not provide sufficient evidence to form
aview whether the sale process was rigorous. Our clients are reviewing their position on this and, as we
indicated above and in our letter of 16 April 2010, our clients require the confidential information to be made
available to Mr Burns in order to give us instructions.

Growers Rights

Qur clients have subleases over their lots, including the olive trees and the infrastructure, for the unexpired
portion of 20 years. These subleases are proprietary rights which cannot be ignored by your clients or by the
landlords. Similar rights held by the Timbercorp growers were described by Mr Justice Robson in the Victorian
Supreme Court as having substantial value.

The landowners take their rights subject to the growers’ rights under the schemes because:
(a) the growers are tenants in possession of the land;

{b) the subleases, in addition to the land include “the Olive Trees and the Olive Grove infrastructure”, and
confer rights to water;
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(c) if the sublease are terminated, our clients have rights to seek an order for relief against forfeiture under
5.81(4) of the Property Law Act 1969 (WA);

(d) the subleases will survive the surrender or merger of the head leases into the freehold under s.75 of the
Property Law Act 1969 (WA);

(e) if the Liquidator were to disclaim the head leases, then the head leases will merge into the freehold and our
clients subleases survive the disclaimer under s.75 of the Property Law Act 1969 (WA) (see NAB v NSW
[2009] FCA 1066 per Rares .J, esp at 26)

Winding up

The winding up of the scheme may lead to the automatic termination of our clients’ subleases. Pursuant to the
terms of the sublease agreements, the growers’ subleases terminate earlier than the 20 year term if a project is
terminated pursuant fo the provisions of the scheme constitutions. As the constitutions contemplate that the
schemes may terminate in accordance with the Corporations Act, your clients’ current application could result in
the subleases being terminated with consequent loss by the growers of their proprietary rights. GSMAL should
not be applying to wind up the schemes in a manner that denies the scheme members any ability to be
compensated for the loss of their valuable proprietary rights.

Conflicts

Your clients, as officers of GSML as the responsible entity, are obliged to act in the best interests of scheme
members and should be taking all steps to protect the growers’ valuable righis.

There is a fundamental and irreconcilable conflict in your clients acting as liquidators for both the landlords and
the responsible entity as tenant in negotiating for the termination of the head leases.

The proposal put forward by your client is advantageous to the creditors and shareholders of the landlord
companies but disadvantageous for the members of the schemes. There is no basis for your client to ignore the
valuable rights of the scheme members in favour of the creditors and shareholders of the other entities. Your
clients must act to protect the interests of all parties and as a responsible entity, where there is a conflict, give
preference to the rights of members (secs 601FC(1)(c} and 601FD{1){c) of the Corporations Act)

Proper process

In our opinion, the proper process is to adopt the procedures considered appropriate by the Victorian Supreme
Court namely:

1. adjourn the winding up application,

2. the responsible entity seeks approval from the court that it is justified in amending the scheme constitutions
under s.601FC to give itself the power to surrender growers' leases for valuable consideration,

all rights of the parties are preserved,
the sale proceeds, once received, are deposited into an account held by the liquidators, and

the growers and the liquidators of the landowners either agree upon an appropriate apportionment or the
apportionment is determined by a legal proceeding.

It may also be necessary to conduct a more rigorous sale process depending upon the outcome of our dlients’
further investigation when the confidential information is available.

Enclosed with this letter are copies of orders made by Mr Justice Robson on 21 August 2002 and 9 October
2010 in the Victorian Supreme Court in relation to the sale of some of the Timbercorp almond assets. These
orders have been replicated three times and by two other Victorian Supreme Court judges in relation to other
Timbercorp schemes - on 12 November 2009 by Mr Justice Croft in relation to the Timbercorp olive assets, on
11 December 2009 by Ms Justice Davies in relation to other Timbercorp almond assets and on 26 February
2010 by Ms Justice Davies in relation to Timbercorp citrus assets.

Our clients request that your clients amend their application to adopt the same procedure as adopted by the
liguidators of the Timbercorp horticultural entities. In all the circumstances, this is, in our clients’ view, the best
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way to ensure that the growers’ rights are recognised and protected and essential for your client to fulfil its
obligations to the growers as members of the schemes while still making progress with the liquidation of the
companies and the schemes. By adopting this procedure, the growers’ rights will only be extinguished for value

and, in the absence of agreement between the parties, the Court will settle upon a proper apportionment of the
sale proceeds.

Please let us have a response at your earliest convenience.

Yours faithfull

ichael Fernon
ffector

Direct Tel: 03 8681 4419
Email: michael.fernon@eclarendonlawyers.com.au
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Melbourne | Perth | Sydney

23 April 2010

Our reference

By Email: mark.bland@clarendonlawyers.com.au NCC.JMH.20090355

Mr M Bland Your reference
Director MAB:KFD:100171
Clarendon Lawyers

Level 17

Rialto North Tower
525 Collins Street
MELBOURNE VIC 3000

Dear Mark

In the matter of Great Southern Managers Limited (In liquidation)
COR 35 of 2010 o

We acknowledge receipt of your letter dated 19 April 2010.

Our client does not consent to the disclosure of the confidential information filed in these
proceedings to Mr Burns. Could you please provide further details of the agency relationship
between Mr Burns and the Growers to facilitate the Liquidators’ decision as to whether a true

agency relationship exists.

We note that you state that you now act for 119 Growers in these proceedings, and will file and -
serve notices of appearance in due course. Our client would appreciate receiving any
communication with the Growers in soliciting their participation in these proceedings, to ensure
such documentation is consistent with the law and is accurate.

Our clients do not agree with the matters raised in your letter. These issues have been
considered by the Liquidators in filing the application, and are the very subject matter that our
client wishes to bring to the attention of the Court. We note that your clients have had several
opportunities to address the issues of concern you raise, but have failed to take the opportunity

to propose viable solutions.

We suggest that if your clients are still concerned with the matter raised in your letter that the
appropriate course is to raise such issue in any submissions filed in these proceedings.

Yours sincerely

Middletons
JaAmes Healy
\\ \\
AN \
\\\)
Level 2
6 Kings Park Road
West Perth WA 6005 Contact
PO Box 1175 Australia James Healy Natalie Collins
West Perth WA 6872 telephone: +61 8 9216 0900 telephone: +61 8 9216 0926 telephone: +61 8 9216 0906

www.middletons.com facsimile: +61 8 9216 0901 james.healy@middletons.com natalie.collins@middletons.com

Middletons (Perth) Pty Ltd is an incorporated legal practice in Westem Australia trading as Middletons.



Natalie Coliins

From: Prani West {Prani.West@minterellison.com]
Sent: Friday, 23 April 2010 12:42 PM

To: Natalie Collins; mark.bland@clarendons.com.au
Subject: AGM-1 - (Part 1) to affidavit of Anthony McGrath
Attachments: AGM 1 Part 1.pdf

Follow Up Flag: Foliow up

Flag Status: Completed

Dear Natalie/Mark

Please see attached, AGM-1 io the affidavit of Anthony McGrath. This is part one of three parts o this
exhibit/attachment.

Prani West Lawyer

t+51 3 8608 2345 f+61 3 8608 1327

Minter Ellison Lawyers Rialtc Towers + 525 Collins Street » Melbourne » VIC 3000
prani. west@minierellison.com www.minterellison.com

gﬁ Please consider the environment before printing this emait

IMPORTANT INFORMATION - PLEASE READ

This email and any attachments are confidential and may be legally privileged (in which case neither is waived or lost by mistaken
delivery). Please notify us ¥ you have received this message in error, and remove both emails from your system. Any unauthorised use
is expressly prohibited. Minter Ellison collects personal information to provide and market our services (see our privacy policy at
nip:/Awww. mintereflison.com for more information about use, disclosure and access). Minter Ellison’s liability in connection with
transmitting, unauthorised access to, or viruses in this message and its attachments, Is limited to re-supplying this message and its
attachimentis.

This email may be confidential and/or privileged. Only the intended recipient may access or use it. If you are not the intended
recipient, please delete this email and notify us promptly. We use virus scanning software but exclude all liability for viruses or
simiiar in any attachment.

Please acknowledge or reply to this email promptly.

Please consider our environment before printing this email.



Natalie Collins

From: Prani West [Prani. West@minterellison.com]

Sent: Friday, 23 Aprit 2010 12:44 PM

To: Natalie Collins; mark.bland@clarendoniawyers.com.au
Subject: AGM-1 - (Part 2) fo affidavit of Anthony McGrath
Attachments: AGM 1 - Part 2.pdf

Follow Up Flag: Foliow up

Fiag Status: Completed

Dear Natalie/Mark

Please see attached, AGM-1 (Part 2) to the affidavit of Anthony McGrath.

Prani West Lawyer

t +61 3 8608 2345 f+81 3 8608 1327

Minter Ellison Lawyers Rialto Towers » 525 Collins Street » Melbourne « ViC 3000
prani,west@mintereilison.com www.minterellison.com

5‘% Please consider the envirenment before printing this email

IMPORTANT INFORMATION - PLEASE READ

This email and any attachments are confidential and may be legally privileged (in which case neither is waived or lost by mistaken
delivery). Please notify us if you have received this message in error, and remove both emails from your system. Any unauthorised use
is expressly prohibited. Minter Eliison collects personal information to provide and market our services {see our privacy policy at

hito //www.minterellison.com for more information about use, disclosure and access). Minter Ellison's liability in connection with
transmitting, unauthorised access to, or viruses in this message and its aftachments, is limited to re-supplying this message and its
attachments.

This email may be confidential and/or privileged. Only the intended recipient may acoess or use it. If you are not the intended
recipient, please delete this email and notify us promptly. We use virus scanning software but exclude all Hability for viruses or
similar in any attachment.

Please acknowledge or reply to this email promptly.

Please consider our environment before printing this email.



Natalie Collins

From: Prani West [Prani. West@minterellison.com]

Sent: Friday, 23 April 2010 12:46 PM

To: Natalie Collins; mark bland@clarendonlawyers.com.au
Subject: AGM-1 - Part 3

Attachments: AGM 1 - Part 3.pdf

Follow Up Flag: Foliow up

Flag Status: Completed

Dear Natalie/Mark

Here is part 3 - last part - of AGM-1.

Prani West Lawyer

t+61 386082345 f+61 38608 1327

Minter Ellison Lawyers Rialto Towers » 525 Collins Street « Melbourne » VIC 3000
prani.west@minierelliscn.com www.minterellison.com

ﬁ Piease consider the environment before printing this email

IMPORTANT INFORMATION - PLEASE READ

This email and any attachments are confidential and may be legally privileged (in which case neither is waived or lost by mistaken
delivery). Please notify us if you have received this message in error, and remove both emails from your system. Any unauthorised use
is expressly probibited. Minter Ellison collects personal information to provide and market our services (see our privacy policy at
Hittn/hwww. minterellison.com for more information about use, disclosure and access). Minter Ellison's liability in connection with
transmitting, unauthorised access to, or viruses in this message and its attachments, is limited to re-supplying this message and its
attachments.

This email may be confidential and/or privileged. Only the intended recipient may access or use it. If you are not the intended
recipient, please delete this email and notify us promptly. We use virus scanning software but exctude all liability for viruses or
similar in any attachment.

Please acknowledge or reply to this email promptly.

Please consider our environment before printing this email.



Natalie Collins

From: Prani West [Prant. West@minterellison.com]

Sent: Friday, 23 April 2010 12:50 PM

To: Natalie Collins; mark.bland@clarendontawyers.com.au

Subject: AGM-2 - Invoices from Kailis/Sumich, AGM-3 - Circular to investors 7 September
Attachments: AGM-2.pdf, AGM-3.pdf

Foliow Up Flag: Follow up

Flag Status: Completed

Natalie/Mark

Piease see aftached AGM-2 and AGM-3.
Prani West Lawyer

t+61 3 8608 2345 f+61 3 8608 1327

Minter Eifison Lawyers Rialto Towers » 525 Collins Street + Melbourne « VIC 3000
prani. west@minterellison.com www.mintereilison.com

ﬁ Please consider the environment before printing this email

IMPORTANT INFORMATION - PLEASE READ

This email and any attachments are confidential and may be legally privileged (in which case neither is waived or lost by mistaken
delivery). Please notify us if you have received this message in error, and remove both emails from your system. Any unauthorised use
is expressly prohibited. Minter Ellison collects personal information to provide and market our services (see our privacy policy at
hitp://www, minterellison.com for more information about use, disclosure and access), Minter Ellison's liabiiity in connection with
transmitting, unauthorised access fo, or viruses in this message and its attachments, is limited to re-supplying this message and its
attachments,

This email may be confidential and/or privileged. Only the intended recipient may access or use it. If you are not the intended
recipient, please delete this email and notify us promptly. We use virus scanning software but exclude ali liability for viruses or
similar in any attachment.

Please acknowledge or reply to this email promptly.

Please consider our environment before printing this email.



