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Deed dated ' 2010

Parties
Saxo Bank A/S ARBN 109 605 610
care of Saxo Capital Markets Pte Lid, 3 Church Street, #30-00 Samsung
Hub, Singapore, 049483
{"Bank’}
Sonray Capitat Markets Pty Ltd ACN 104 482 983 (in Liquidation)
of Ferrier Hodgson, Level 29, 600 Bourke Street, Melbourne, Victoria 3000
{"Borrower”)
Introduction
A, The Bank has offered to provide funds to the Borrower {0 enable the Liquidators to facilitate

convening a mediation.

B. The funding to be provided by the Bank will be on a limited recourse basis as set out in this
Deed.

C. This Deed contains the terms and conditions upon which funding will in the future be
provided by the Bank to the Borrower.

D. The parties each acknowledge that they do not have aligned posilions on all matters and
that the Liquidators are obliged to, and will, investigate, and present arguments in the
mediation in relation to, any liability which the Bank may have to the Borrower or to other
persons.

It is agreed

1. Definitions and interpretation

1.1 Definitions
In this Deed the following definitions apply unless the context indicates otherwise:

{1} Administration and Liquidation Debts means those liabilities and debts referred
to in the Corparations Act section 443A and any other debts or liabilities incurred or
damages or losses sustained, in good faith, by the Liquidators in the performance
or exercise or purported performance or exercise of any of their functions or
powers as liquidators andfor former administrators of the Borrower;

{2) Liquidators means each of John Lindhelm and George Georges, both of Ferrier
Hadgsen, in their capacily as liquidators andfor fermer administrators of the
Borrower.

(3) Advance means each advance made or to be made to or on behalf of the
Borrower under the Facility;

{4) Approved Activities means all activilies relating to or incidental lo the Proposed
Mediation, being:
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(5

®)

7
(8)

9

(a} the negoliation, preparation and execution of the Transaclion Documents;

{b} any application made in order to salisfy the conditlon precedent in clause
2.1,

{c) activities by way of seeking to have other parties participate in the
Proposed Medialion;

{d) anylhing done pursuant to the Mediation Agreement other than pursuant to
clause 6.8 of the Mediation Agreement (unless otherwise permitted under
this definition of Approved Activitles);

(e) invesfigations undertaken after the date of this Deed for the pumposes of,
and in the context of, the Proposed Mediation or identifying or investigating
claims which may be made in the Proposed Mediation;

N reporting in respect of the Proposed Mediation;

{g) the making of any application to Court for directions andfor declarations
concerning:

(i) the nature and status of any moneys or other assets held in any
account maintained by the Borrower with any person other than the
Lender, andfor the apprepriate distribution of such moneys or
assels (including by way of distribution to the Liquidators (as
liquidators andfor former voluntary administrators) in respect of
their fees and disbursements incurred as figuidators andfor former
voluntary administrators of the Borrower), and

{ii} the rights of the Borrower's investors who were exclusively using
the trading platform maintained by Interactive Brokers LLC to
argue that they are individually beneficially entitled to financial
products held by Interactive Brokers LLC, and

{h} any other activity which the Bank has agreed in wriling is an Approved
Activity.

Authorised Officer means, in relation fo the Bank, any psrson whose title or office
includes the word director, associate director, manager or company secretary, or
any person acting in any of those offices, or any person appointed as an
Authorised Officer by the Bank;

Business Day means a day that is not a Saturday, Sunday or public or bank
holiday in Melbourne, Victoria;

Corporations Act means the Corporalions Act 2001 {Cth;

Deposit Account means a trust account established and maintained by the
Liquidators for the purposes of this Mediation Funding Deed and which will oniy
have deposited to it the Security Deposit and any Further Securily Deposits, details
of which account will be provided by the Borrower to the Bank upon execution of
this Mediation Funding Deed.

Facility means the provision by the Bank of the Securily Deposit, any Further
Security Deposits and Advances to the Borrower as provided in this Deed,

10459590_8

Mediation Funding deed
Page 4
@ Nerton Rose Australia



{10}

(11}
(12)
(13)

(14)

(15}

(16)

{17)

(18

(19)

Further Security Deposits means such further deposits as may be provided in
accordance with clause 3.2, together wilh any interest accrued thereto in the
Deposit Account;

GST Act means A New Tax Syslem (Goods and Services Tax) Act 1999 (Cth);
Interest Rate means 5 % per annum;

Mediation Agreement means any agreement governing the Proposed Mediation,
between the Bank and the Borrower and any other persons who subscribe to it,

Permitted Repayment Method means by way of deduction from any amount
which the Bank is adjudged liable, or agrees, to pay the Borrower, in settlement of
any claims which the Borrower may have against the Barnk relating to the time prior
to the veluntary administration of the Borrower;

Principal Qutstanding means the aggregate of all amounts deposited by the Bank
into the Deposit Account (being the total amotunt of the Security Deposit and any
Further Security Deposits);

Propesed Mediation means a mediation to which at least the Borrower and the
Bank are parlicipants and which is intended to explore options for the global
resolution of potential claims by or against the Bank, and between any other
relevant persans, arising from the activities of the Borrower prior to the
appointment of the Administrators or arising from that appointment,

Security Deposit means the sum of $500,000, together with any interest earned
thereon in the Deposit Account.

Termination Date means 1 January 2012 or such earlier date as may be agreed
between the parties; and

Transaction Documents means:

{a} this Deed;

b any Mediation Agreement;

(c) any document or agreement entered into or provided under or in
connection with, or for the purpose of amending or novating, any of the

above;

(d) any undertaking by or lo a party or its lawyers under or in relation to any of
the above; and

(e) any other document that the Lender and the Borrower agree in writing is a
Transaction Document,

1.2 Interpretation

(1)

In this Deed, unless the context indicates otherwise, reference to:
(a) one gender includes the others;
(b) the singular includes the plural and the plural includes the singular;

{c} a statute, regulation or provision of a stalute or regulation (Statutory
Provision) includes:
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(i that Statutory Provision as amended or re-enacted;

(i) a slatute, regulation or provision enacled in replacement of that
Statutory Provision; and

{ii) another regulalion or other stalulory instrument made or issued
under that Statulory Provision;

{d) this Deed includes any annexure or schedule to it;

(e} a clause, annexure or schedule Is a reference to a clause of, or annexure
or schedule fo, this Deed,

{f an agreement or document is to the agreement or document as amended,
novated, supplemented or replaced, except to the extent prohibited by this
Deed; and

(a) *writing” includes a facsimile transmission and any means of reproducing
words in a tangle and permanently visible form,

@) Where word or expression is given a particular meaning, other parts of speech and
grammatical forms of that word or expression have a corresponding meaning,

(3) Headings and any table of contents or index are for convenience only and do not
form part of this Deed or affect its interpratation.

{4} A provision of this Dead must not be construed to the disadvantage of a parly
merely because that party was responsibie for the preparation of the document or
the inclusion of the provision in the document.

{5 The Introduction shall form part of this Deed.

2, Condition precedent

2.1 Condition to operation
Itis a condition precedent to the operation of this Deed that the Liquidators oblain approval
under seclion 477(2B) of the Corporations Act to enter into this Deed,

2.2 Condition to draw down
It is a condition precedent to the Borrower's entitiement to draw any Advance under the
Facility that a Mediation Agreement has been signed by the Bank and the Borrower.

3 Availability

a1 Availability of Security Deposit
The Bank will provide the Securily Deposit by depositing the amount thereof to the Deposit
Accout within the later to ocour of:
(1) 2 Business Days of the date hereof; and
(2 2 Business Days following notice in writing by the Liquidators to the Bank that the

condilion precedent contained in clause 2.1 has been satisfied; and
10459580_8 Mediation Funding deed
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3.2

3.3

(3) 2 Business Days following salisfaction of the conditions precedent contained in
clause 2.2

Further Advances

The Bank may, in its absolute discretion, agree to provide Further Securily Deposits to the
Borrower to enabla it to meet payments pursuant to clause 4 in a timely manner, where
that Borrower dees not have otherwise readily available funds to meet that payment.

Deposif Trust

The Borrower will hold any unexpended portion of the Security Deposit {or any Further
Securily Deposits} separately in the Deposit Account on trust for the Bank and each
drawing from that account, by the Liguidators for an Approved Aclivity, will be deemed to
be an Advance under this Mediation Funding Deed.

4.1

4.2

4.3

Purpose

Limited use of borrowed funds

The Borrower will only use the Facility for:

{1) the payment of Administration and Liquidation Debts; and

(2) the payment of the Liquidators' remuneratlon incurred as liguidators andfor former
voluntary administrators of the Borrower as approved under the Corporations Act
section 473(3) or fixed under the Corporations Acl section 449E or otherwise;

to the extent that they relate to the Approved Activities,

Other activities

Subject to clause 4.1, it is expressly acknowledged that nothing in this Deed in any way

limits or restricts the right and duty of the Liquidators to engage in whatever activities they

deem appropriate, in their absolute discretion, In the orderly conduct of the voluntary

administration of the Borrower In accordance with the Corporatlons Act, Including any

activity which might be contrary to the interests of the Bank.

Application of Advances

Upon making any drawing from the Deposit Account, the Borrower will provide the Bank

with a statement in wriling setling cut, in reasonable detail, the liabilitles to be discharged
by thal drawing, and cerlifying that these llabilities relale 1o specified Approved Activities.

Interest/Commitment Fee

Interest accrues daily at the Interest Rate on the Principal Outstanding. To the extent that,
from time to time, any amounl of the Principal Outstanding remains depesited to the credit
of the Deposit Account, the interest aceruing on that amount represents an undrawn
commitment fee. All unpaid interest shali be capitalised and added to the Principal
Oulstanding at the end of each calendar month. The Borrower must pay accrued interest
on or before the Termination Date.
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6.1

6.2

6.3

Repayments

Payment on Termination Date

Subject to clause 9, the Borrower must pay to the Bank on the Termination Date:

{1} the whole of any Advances made under this Deed,

{2} all interest accrued to the Principal Outstanding pursuant to clause 5; and

(3) all other money then payable by the Borrower under this Deed and unpaid.

Early Repayment

The Berrower must repay to the Bank, on the earlier of the Termination Date and the date
which ig 7 days after receipt by the Borrower of notice in writing from the Bank to do 50, the
whole of any balance of the Security Amount {and any further Security Amounts) which
have not been used for the purpose set out in clause 4.1 if the purpose in clause 4.1 fails in
that either the Borrower or the Bank refuses to participate In, or continue to participate in
the Proposed Mediafion before a binding agreement is reached.

No Set-off

Any payments to be made by the Borrower under clauses 6.1 and 6.2 will be made without
any deduction, sel-off or counterclaim of whatsoever nature.

7.1

7.2

Payments

Payments by Borrower

The Borrower must make all payments under this Deed by cheque to the address for
service of notices of the Bank or by transfer of immediately available funds to the account
or accounts in Australia specified by the Bank, by 11.00am {Melbourne fime) on the due
date,

Payment to be made on Business Day

Whenever any payment by the Borrower becomes due on a day that is not a Business
Day, the due date will be the subsequent Business Day.

8.1

Representations and warranties

Representations and warranties

The Borrower represents and warrants that:

{1 it has the power to enter into and perform its obligations under the Transaction
Documents to which it is expressed to be a party and to carry out the transaclions

contemplated by those documents; and

{2) the Facility will only be used for the purposes identified in clause 4.1 and not for
any other purpose.
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8.2

8.3

84

Rellance on representations and warranties

The Borrower acknowledges that the Bank has entered info the Transaction Documents in
reliance on the representations and warranties in this Deed.

Repetition

The Borrower will be taken {o have represented and warranted to the Bank that the
repregentalions and warranties contained in this clause 8 are true, correct and not
misleading as at the date of each Advance to it.

Survival of representations and warranties

Aff representations and warranties in any Transaction Document survive the execution and
delivery of the Transaction Documents and the provision of Advances.

8.1

9.2

9.3

Limitation on Liability
Non-Recourse Limitations
Other than in respect of a payment required under clause 6.2:

&))] the Borrower's liability to pay any amount under this Deed is to be discharged from,
and the recourse is limited to, only the Permitted Repayment Method; and

{2) the Bank may not seek to recover any shortfall in the moneys secured by this Deed
by bringing proceedings against the Borrower.

Liquidators’ limitation
The Bank acknowledges that:

{1) the Liguidators have been appoinled as Liquidators of the Borrower and were
formerly the voluntary administrators of the Borrower ;and

(2) upon salisfaction of the conditions precedent contained in this Deed:-

(@) the Liquidators act as agents of the Borrower in connecticn with the
Transaction Documents to which they are a party;

{b) the Liguidators accept no personal liability whatsoever in relation to any
debis incurred as a result of the liquidation and/or administration of the
Borrower; and

{c) the Bank will make no demand or claim against the Liquidators either
persontally or in respect of any right of indemnity which they may have, and
irrevocably forbears from doing so.

Liuidators’ obligations
No Liquidator is obliged to do or refrain from doing anything under this Deed {inciuding

incurring any liability) unless that Liquidator's Hability is limited in the same manner as set
out In this clause.
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9.4 Other provisions and laws
This clause 9 applies despite any other provisions of this Deed or any principle of equily or
law to the contrary.

10. Assignment

10.1  No assignment by Borrower
The Borrower must not at any time assign or transfer to any person or cause or permit any
persaon to acquire an Interest in the Borrower's rights under the Transaction Documents,

10.2  Assignment by Bank
The Bank may not assign or transfer all or any of Its rights or obligations under the
Transaction Documents wilhout the prior approval of the Liquidators, such approval not
being unreasonably withheld.

11. Costs
Each party will bear its own costs of this Deed,

12, Cumulative rights
The rights, powers and remedies provided in this Deed are in addition to those provided by
law independently of this Deed and each right, power and remedy provided in this Deed
(including any right of indemnity) is additional {o and not exclusive of every other right,
power of remedy provided in this Deed.

13.  Approvals and consent
Subject to any express provision in the Transaction Documents to the contrary or unless
this Deed expressly provides olherwise, the Bank may conditionally or unconditionally give
or withhold its approval or consent in its absolute discretion.

14, Time of the essence
{1) Time is of the essence of this Deed.
2) i the parties agree to vary a lime requirement, the time requirement so varied is of

the essence of this Deed.

{3 An agreement to vary a time requirement must be in writing.

16,  Time for performance
Subject to any express provigion to the contrary in this Deed, if:
{1 the day on which anything is to be done is not a Business Day, that thing must be

done on the next folfowing Business Day; and
10458590_8 Mediatien Funding deed
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{2) an act, other than a payment or the giving of a communicalion, is required to be
done on a particular day and the act is done after 5,00pm on that day, it will be
treated as having been done on the following day.

16. Records as evidence

The Bank may maintain records specifying:

{1) payments made by the Bank for the account of any Borrower;

(2} payments by any Borrower for the account of the Bank under any Transaction
Document; and

(3} interest, fees, charges, costs and expenses payable in refation to the Transaction
Documents,

and those records will as against the Borrower constitute conclusive evidence, In the

absence of manifest error, of the malters set out in them.

17.  Supervening legislation

Any present or future legislation that operales:

{1} to lassen or vary in favour of the Borrower any of ils obligations in connection with
this Deed; or

{2 to posipone, stay, suspend or curtail any rights of the Bank under this Deed,

is excluded except to the extent that its exclusion is prohibited or rendered ineffective by

law.

18. Goods and Services Tax
181 GST

(1) Unless expressly specified otherwise, all paymenls o be made by the Borrower
under or in connection with any Transaction Document have been calculated or
determined without regard to GST.

{2 If all or part of any such payment is the consideration for a taxable supply for GST
purposes then, when the Borrower makes the payment;

)] # must pay to the Bank an additional amount equal fo that payment (or
part) multiplied by the appropriate rate of GST (currently 10%): and

{b) the Bank wiil promptly provide to the Barrower a tax invoice complying with
the relevant GST legislation.

(3} Where under any Transaction Document the Borrower Is required to reimburse or
indemnify for an amount, the Borrower must pay the relevant amount (including
any sum in respect of GST) less any GST input tax credit the Bank determines that
it is enlitled to claim In respect of that amount.
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19.

Severability

A provision of a Transaction Document that is prohibited or unenforceable in any
jurisdiction is ineffective in that jurisdiction to the extent of the prohibition or
unenforceability. This does not invalidate the remaining provisions of that Transaction
Document nor affect the validity or enforceability of that provision in any other jurisdiction,

20,

Variation

An amendment or variation to this Deed is not effeclive unless it fs in writing and signed by
the paries.

21,

211

21.2

213

Waiver and exercise of rights

Walver

A right in favour of the Bank under a Transaction Document, a breach of an obligation of
the Borrower under a Transaction Document can only be waived by a written instrument
signed by the Bank. No other acl, omission or delay of the Bank will constitute a waiver.

Exercise of rights

A single or pariial exercise or waiver by the Bank of any right under a Transaclion
Document will not prevent any other exercise of that right or the exercise of any other right,

No liability
The Bank will not be liable for any loss, cost or expense of the Borrower caused or

contributed to by the waiver of, exercise of, altempted exercise of, failure lo exercise or
delay In exercising a right of the Bank,

22,
221

Notices

Method of service

All notices or other communications to or by a party to this Deed:

(1) must be in wriling;

{2) must be signed by an Authorised Officer of the Bank or by the Borrower;
{(3) will be treated as being given or made:

{a) {in the case of delivery in perscn or by post) when delivered, received or
left af the address of the recipient set out in Schadule 1: or

(b} (in the case of a facsimile transmissicn) on receipl by the sender of an
error free transmission repor at the end of transmission,

but if delivery or recelpt is on a day that is not a Business Day in the place to which
the communication is sent or is later than 4.00pm (local time), it will be {reated as
belng glven or made at the commencement of business on the next Business Day
in that place; and
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{4) must be addressed to the recipient at the address or facsimile number specified in
Schedule 1 for that parly or any other address or facsimile number in the same
counlry subsequently notified by cne party to the other parties for the purposes of
this Deed,

23.

23.1

23.2

Governing law and jurisdiction
Relevant Jurisdiction

The law of Victoria governs this Deed.
Non-exclusive Jurisdiction

The parties submit ta the nan-exclusive jurisdiction of the courts of Vicloria and of the
Commoenwealth of Australia.

24,

Inconsistency of provisions

If there Is any inconsistency between the provisions of this Deed and the provisions of any
other Transaction Document, the provisions of this Deed will govern and apply to the extent
of the inconsistency.,

25,

Counterparts

This Deed may be executed in any number of counterparts. Each counterpart is an original
but the counterparis together are one and the same instrument.

26.

Execution by attorney

If an attorney executes this Deed, the atlorney declares that the attorney has no notice of
revocalion, termination or suspension of the power of attomey under which the altorney
executes this Dead.
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Schedule 1
Details for the service of notices

The Borrower

C/o Ferrier Hodgson
Levei 29

800 Bourke Street
MELBOURNE VIC 3000

Attention: George Georges

Facsimile No: (03) 9642 5887

The Bank

Saxo Bank A/S

¢/~ Saxo Capital Markets Pte Lid
3 Church Street

#30-00 Samsung Hub
Singapore 049483

Attention; Kazuaki Takabatake

Facsimile No: +65 6303 7808
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Executed as a deed and delivered on the date shown on the first page.

EXECUTED by Saxo Bank A/S in }
accordance with section 127(1) of the )}
Corparations Act 2001 (Cwith) by }
authority of its directors: )
)
)
Signature of director ) Signature of director/company
) ) secrelary* Bjorn Krog Andersen
Karma Deacon } ~delete whichever is not applicable * ganior Vice President
......... Chief Financlal Qfficar..- ; Saxo Bank A/S

Name of director {block Ietters) Heymans Alle 15

Name of dlrecton'company secret;%ggo Hellerup

(block lelters)
tdalete whichaver is nol applicable

Executed by Sonray Capital Markets Pty
Ltd ACN 104 482 993 (In Liguidation} by
its joint and several liquidator in the

PresenWK

hW_lt_nré“ss T Liquida!or /f/

i/uf el A e\-;»v{,?:é:ﬁj_ o CFRenilGd, GeoniEms
“Name of witness Name of Liquidator
(BLOCK LETTERS) (BLOCK LETTERS)
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